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DETAILED ACTION 



Drawings 



1 . This application has been filed with informal drawings which are acceptable for 
examination purposes only. Formal drawings will be required when the application is 



2. The disclosure is objected to because of the following informalities: please 
provides the remaining application numbers cited in pages 2-3. 
Appropriate correction is required. 



The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and, In re Thorington, 
418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 



allowed. 



Specification 



Double Patenting 



t 
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3. Claim 2 is provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claim 2 of copending 
Application No. 09/548,912. Although the conflicting claims are not identical, they are 
not patentably distinct from each other because elimination of an element and its 
function provides no patentable difference. It is well settle that elimination of elements 
and their function is considered to be obvious to one of ordinary skill in the art at. In re 
Karlson, 453 USPQ 184 (CCPA 1963). 

The scope of the claim is broader than the scope of the claim in copending 
application where the limitation "said selection from a weighted fair queue including 
calculating a new position in the weighted fair queue based on the size of the packet 
and the weighting factor for the information unit selected" is omitted in the instant claim. 

4. Claim 2 is provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claim 8 of copending 
Application No. 09/548,907. Although the conflicting claims are not identical, they are 
not patentably distinct from each other because elimination of an element and its 
function provides no patentable difference. It is well settle that elimination of elements 
and their function is considered to be obvious to one of ordinary skill in the art at. In re 
Karlson, 453 USPQ 184 (CCPA 1963). 

The scope of the claim is broader than the scope of the claim in copending 
application where the limitation sending from "one processor" to the network is omitted 
in the instant claim. 
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This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Claim Objections 

5. Claim 2 is objected to because of the following infomialities: please correct the 
subject matter "from" in line 14, to -to-. Appropriate correction is required. 

Claim Rejections • 35 USC § 102 

6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

inih' ' n?'°?.* M ^" ^PP"C3**°" patent, published under section 122(b) bv 

ano her filed ,n the United States before the invention by the applicant for patent orX na^^^^^^^ ^ 

7. Claim 2 is rejected under 35 U.S.C. 102(e) as being anticipated by Ohba (US 
6,101,193). 



8. Regarding claim 2. Ohba discloses a method of selecting during any processing 
cycle one processed information unit {frames or packets or ATM cells) from in a plurality 
of information units ready at that time for.transmission from a network processor toward 
a data transmission network, the method comprising the steps of. 
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-receiving priority information about each of the information units ready for 
processing (see col. 5 lines 27-35); 

-placing each information unit ready for transmission into one of several 
prioritized queues based on the priority information associated with each processing 
unit, one of the queues being time-based and an other one of the queues being time 
independent {one of the active queue 44 acts as time-based queue and the other as 
time-independent queue, see col. 5 lines 37-45 and col. 5 lines 54 to col. 6 line 8); 

-selecting one of the queues to service at each time cycle based on a stored set 
of rules and selecting one of the information units from the selected queue according to 
an algorithm {the scheduling unit has first and second scheduling queues for holding the 
scheduling information con-esponding to top packets of non-empty packet queues; the 
first scheduling queue holds the scheduling information of those packet queues for 
which a value obtained by subtracting a packet length of a top packet from a 
con-esponding counter value is greater than or equal to 0, while the second scheduling 
queue holds the scheduling infonvation of those packet queues for which a value 
obtained by subtracting a packet length of a top packet from a con-esponding counter 
value is less than 0; the scheduling unit takes out one scheduling information from the 
first scheduling queue, at a time of packet output, see col. 3 line 30 to col. 4 line 7); 
and 

-sending the selected information unit to the network. 



Claim Rejections - 35 CISC § 103 
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9. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 



10. Claim 1 is rejected under 35 U.S.C. 103(a) as being unpatentable over Pillar et 



al. (US 6,438,106), hereinafter Pillar, in view of Sterne et al. (US 5,818,839), hereinafter 



Regarding claim 1, Pillar discloses an apparatus for periodically moving 
information units from a plurality of sources to an output destination based on 
information stored about each of the plurality of sources, the apparatus comprising: 

-a first time-based calendar which handles some of the information units 
based on the information stored about the plurality of sources (CSO connection 
schedulers sen/ers real-time ATM class or time-based, see figures 1 and 5 and col. 5 
lines 33-35); 

-a second time-based calendar which handles other of the information units 
based on the information stored about the plurality of sources {CS1 connection 
schedulers servers real-time ATM class or time-based, see figures 1 and 5 and col. 5 
lines 33-35); 

-a third calendar which is time-independent which handles other of the 



Sterne. 
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information units based on information stored about the plurality of sources (CS3 
connection schedulers servers non- real-time ATM class or time-independent, see 
figures 1 and 5 and col. 5 lines 33-35); and 

-a fourth calendar which handles information units based on limiting peak 
burst rate, providing a scheduling delay when the peak burst rate exceeds a 
calculated value {the GCRA-PGQ scheduler monitors outgoing traffic (cells being 
transmitted to the link) for each of a plurality of classes. If the scheduler detects that 
traffic for a given class exceeds predetermined GCRA-measured limits (such as, for 
example, excessively "bursty" traffic that exceeds the peak rate and/or burst tolerance 
of the GCRA), the scheduler reduces the priority accorded to that class, until the traffic 
for that class returns to a value within the GCRA-measured limits, see col. 6 lines 59- 



Pillar is silent on the apparatus further comprises of a timer which periodically 
generates a signal which moves a single information unit to the output destination, with 
the single information unit chosen based on stored rules. It should be noted that it is 
well known in the art to provide a timing reference or cycle in a scheduling device for 
determining timing reference. 

Sterne, on the other hand, teaches a scheduling apparatus comprises of a timer 
(clock selection device 20 in figure 2 and master clock 42 in figure 3) which periodically 
generates a signal which moves a single information unit to the output destination, with 
the single information unit chosen based on stored rules (see figures 1-3 and col. 1 line 
50-67; and col. 2 lines 12-30). 



67). 
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Therefore, it would have been obvious to one having ordinary skill in the art at 
the time of invention was made to provides the timer, for generating a timing signal, of 
Steme in the scheduling apparatus taught by Pillar for providing the apparatus with a 
reference signal for traffic shaping or scheduling ATM cells from various schedulers oi 
calendars to a single output -thus the scheduling apparatus ensures that the traffic 
conforms to the specified parameters for each flow. 



Conclusion 

11. Any response to this action should be mailed to: 

Commissioner of Patents and Trademarks 
Washington, D.C. 20231 
or faxed to: 

(703) 872-9314, (for formal communications intended for entry) 

Or: 

Hand-delivered responses should be brought to Crystal Park II, 2021 
Crystal Drive, Arlington, VA, Sixth Floor (Receptionist). 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Bob A. Phunkuih whose telephone number is (703) 
308-8251. The examiner can normally be reached on Monday-Friday from 8:00 A.M. to 
4:00 P.M. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor Douglas W. Olms, can be reach on (703) 305-4703. The fax phone number 
for this group is (703) 872-9314. 



Bob A. Phunkulh 
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